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The plaintiffs appeal, in Civil Action No. B-947, from the 


District Court (District of Connecticut) ruling denying plain- 
tiffs! "MOTION TO SET ASIDE STIPULATION OF DISMISSAL" as entered 


between the parties on November 11, 1974. 


Sat below - Newman, D. J. Ruling not reported. 


STATEMENT OF ISSUES PRESENTED 


1. In Civil Action No. B-947, did not the District Court 
err in denying plaintiffs' "MOTION TO SET ASIDE STIPULATION OF 
DISMISSAL" between the parties as dated November 11, 1974, 
in that: 

(a) There was a subsequent failure of defendants' consider- 
ation as had been promised the plaintiffs for their participation 
in the said stipulation? 

(bo) That there was sufficient evidence produced by the 
plaintiffs to evidence that the said "STIPULATION OF DISMISSAL" 
entered in the court below was in fact the product of defendant's 
fraud in the inducement thereof? 

(c) That as a consequence of either, or both (a) and (bd), 


supra, are plaintiffs as a matter of law or equity entitled to 


have the said "STIPULATION OF DISMISSAL" between the parties, 


dated November 11, 1974 set aside, and for the plaintiffs to have 
their "FIRST AMENDED COMPLAINT", filed August 20, 1974 (App. 
lla to 27a inclusive) reinstated on the active Civil Docket of 


the United States District Court for the State of Connecticut? 


STATEMENT OF CASE 
NATURE OF CASE 


Plaintiffs, in the Pirst Count of their “FIRST AMENDED 


COMPLAINT", (App. lla), seek damages against defendant, Amercoat, 


as a consequence of defendant's misrepreseiitations and breach of 
werranty. 

The Second Count (App. 13a) is against the defendant, 
Amercoat, as a consequence of its having practiced wilfull fraud 
4n inducing plaintiffs to purchase said defei:iaat's piping 
material, 

The Third Count against Ameron Inc. (App. 14a) as a conse- 
quence of its and Amercoat's merger repeats against Ameron, Inc. 


the First and Second Counts, supra, 


COURSE OF PROCEEDINGS AND DISPOSITION BELOW 


Plaintiffs, refer to "INDEX TO THE DOCKET RECORD ON APPEAL" 


(app. la to 5a inclusive) and "INDEX-TO THE RECORD ON APPEAL" 


(APP, 127a to lta inclusive). 

(1) Plaintiffs filed their First Amended Complaint on 
August 12, 1974 (App. 3a-lla to i4 inclusive). 

(2) Plaintiffs and defendants filed their voluntary 
"STIPULATION OF DISMISSAL" on November 13, 1974 (App. 4a-28a to 
29a inclusive). 

(3) Plaintiffs on March 11, 1976, filed their "MOTION TO 
SET ASIDE THE STIPU.ATION OF DISMISSAL DATED NOVEMBER 11, 1974, 
and AFFIDAVIT IN SUPPORT, ETC." (4a-30a to 32a inclusive). 

(4) Plaintiffs on April 20, 1976 filed their "SUPPLEMEN- 
TARY AFFIDAVIT IN SUPPORT OF THEIR MOTION TO SET ASIDE STIPULA- 
TION OF NOVEMBER 11, 1974 (App. 4a-33a to 82a inclusive.). 

(5) On May 13, 1976, the District Court, Newman J. denied 
plaintiffs' "MOTION TO SET ASIDE STIPULATION ETC." filed and 


entered (App. 5a-8a-9a). 


(6) On May 24, 1976 plaintiffs filed their "MOTION FOR 
REARGUMENT PERTINENT TO PLAINTIFFS' MOTION OF MARCH 9, 1976 ETC." 


with memorandum in support (App. 5a-87a-88a). 

(7) On June 14, 1976, the District Court, Newman J. denied 
plaintiffs' “MOTION FOR REARGUMENT” filed May 24, 1976 (App. 
5a-87a-88a). 

(8) On June 28, 1976, “PLAINTIFFS! NOTICE OF APPEALS" - 
from orders of May 13, 1976 and June 14, 1976, filed (App. 
5a-6a-7a). 


Pacts} 


Plaintiffs ‘appellants herein) are of the opinion that this 
court should not be obliged to decide the subject appeal without 
an adequate factual background on which to base its considera- 
tions and decisions. 

Such factual background is considered necessary for perti- 
nent reference nd even at the sacrifice of otherwise including 
essential additions to pla.ntiffs' (Pfotzers) brief. The latter 
particularly because of the unusual aspects of the basic facts 
from which the initial claims arose. Accordingly, this court is 
informed that: 

The defendants Amercoat-Ameron, (appellees herein) are the 
plaintiffs in Civ. No. 14326, as was filed in October 1969,ir the 
Superior Court of the State of Connecticut, against the Pfotzers, 
(plaintiffs herein), but who are co-defendants in Civ. No, 

14326, supra. 

1) Amercoat-Ameron's primary complaint in Civ. No. 14326 
in the Superior Court of Connecticut, supra, sought recovery 
against the defendants (Pfotzers) for certain underground piping 
material they had supplied to defendants, and as also against 


co-defendant Transamerica Insurance Co. on its pertormance bond. 


ed 


1 Because of its essentiality to plaintirfs' (Pfotzers) brief 
they consider it necessary to set out their statement in compre- 
hensive scope so as to delineate the princiral reciprocal chrono- 
logical developments in the two concurrent actions involved, one 
Civ. Action ‘14326 in the Superior Court, the other Civ. Action 
B-947 in the District Ccurt below. 


Pertinently, the defendants (Pfotzers) had been directed in 


writing, by the third party defendant (City of Norwalk in Civ. 
14326, supra) te insiell plaintiff's piping material in connec- 


tion with defendants' (Pfotzers) contract with the City cf 
Norwalk as involving the construction of a sewage treatment 
plant. Said City of Norwalk's written direct‘on to the defen- 
dants (Pfotzers ) as the City's agent in the specific transaction 
followed prior negotiations, as exclusively between the plain- 
tiff (Amercoat in Civ. 14326, supra) and the third party defen- 
dant (City of Norwalk in Civ. 1432€, supra) and wherein Amercoat 
had warranted its piping material (to the City of Norwalk) for 
the specific purpose intended, a’. under the unusual attendant 
construction conditions involved, and which allegedly had been 
made known to Amercoat, by the City of Norwalk. 

2) Subsequent to defendants' (Pfotzers) installation of 
Amercoat's piping material (under Amercoat's constant field 
supervision), its pipe tailed. The latter in that it did not, 
and could not perform or serve the specific purpose for which 


the third party defendant (City of Norwalk had in writing direc- 


warranted its piping material. Following the failure of plain- 
tiff Amercoat's pipe material, the third party defendant, City 

of Norwalk, thereafter instructed and ordered defendante 
(Pfotzers) in writing not to pay Amercoat for the pipe material 
which Amercoat had supplied the defendants (Pfotzers) on the 
third party defendant's (City of Norwalk) written order to defen- 


dants (Pfotzers), supra. 
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3) Defendants (Pfotzers), following the failure of Amer- 


coat's underground piping material (the complete details of which 
underground piping failure, were at all times intimately know 
to the Cicy of Norwalk) were in October 1969, served by Amercoat 


with a summons and complaint for the book value of Amercoat's 


% 
pipe material as supplied defendants (Pfotzers). Immediately 


after the filing of Amercoat's complaint against the defendants, 
they requested the City of Norwalk in writing to take over the 
defense of Amercoit's primary suit against the defendants 
(Pfotzers) in Civil Action No. 14326, Superior Court of Connecti- 
cut inasmuch as they had been acting as the City of Norwalk's 
agent in the transaction, Thereafter, following the City of 
Norwalk's refusal to take over the defense of Amercoat's primary 
action, defendants (Pfotzers) then seeking complete indemnifica- 
tion from the City of Norwalk, (under the facts and circumstances 
involved as then completely known tc the City of Norwalk) third- 
partied in the City of Norwalk as a defendant and as liable cove. 
to plaintiff Ar sat in Civ. Action 14326, supra. 

4) Said tnird party defendant, (City of Norwalk) following 
its refusal tc ke over the defense of plaintiff's (Amercoat's) 
primary action in Civ. 14326. supra. and thereby indemnifying 
these named defendants (Pfotzers) in the primary action, did 
nevertheless, in its responsive pleadings. allege that defendants 
and third party plaintiffs (Pfotzers) had properly installed 
Amercoat's underground piping material in accord with Amercoat's 
instructions and under its field supervision. The City of 
Norwalk also alleged that Amercoat's piping material was defec- 


tive for the purpose intended. and whicn resulted in its 
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subsequent failure and thus breaching Amercost's specific warran- 


) 
ties and representations (as had been made exclusively to the 


third party defendant, City of Norwalk). Further in its answer, 
the City of Norwalk, included a cross-claim against the plaintiff 
(Amercoat), and a counter-claim against the defendants (Pfotzers} 

5) On June 18 1973, following extensive discovery proce- 
dure in a related proceeding against the City of Norwalk, as a 20 
involving Amercoat's pipe materials, defendants (Pfotzers) filed 
their motion ro qgicsting the Superior Cour. of Connecticut's 
leave (in Civ. 143260) to file an "Amended Answer and Counter- 
claim" as a set-off etc, against the plaintiff (Amercoat). The 
foregoing allegedly based on Amercoat's fraud, deceit and misre- 
presentation as involving its piping material sold to the defen 
dants (Pfotzers), and for all related damages stemming from the 
defendants (Pfotzers) naving to install said material in accord 
with Amercoat's specifications and damages flowing from the re- 
placement of said Avercoat piping material. Plaintiffs (Amer- 
coat) made no tin:ly objection to the filing of defendants’ 
(Pfotzers) said motion etc., and as a consequence of which defer - 
dants' (Pfotzers) "Amended Answer and Counterclaim", filed in 
accord with Section 132 of the Connecticut Practice Book, as a 
matter of law autometically became an integral part of the plead- 
ings in the subfect action. 

Subsequently, however, plaintiff's (Amercoat's} attorney, 
H. M, Lessin, Esq., was to fraudulently allege that he had not 
received the said motion, and the attached "Amended Answer and 
Counterclaim", as served on June 18, 1973, until July 16, 1973 


(App. 123a-124a-125a). 
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On July 20, 1973, Honorable A, Tunick, Judge, at the hearing 
of the "Short Calendar" elected to adopt plaintiff's fraudulent 
statement of its alleged non-receipt of appellants' motion etc. 
of June 18, 1973, until July 16, 1973, (despite Pfotzers' produc- 
tion of said counsel's certified mail receipt of June 19, 1973) 
and denied defendants (Pfotzers) said motion to "Amend and Count- 
erclaim". The decision of July 20, 1973 as made by the Superior 
Court of Connecticut in Civ. 14326 (Tunick, Judge) was an inter- 
locutory ruling involving defendants' (Pfotzers) basic rights in 
the litigation. Thereafter, defendants (Pfotzers) appealed said 
adverse decision to the Supreme Court of Connecticut and plain- 
tiff (Amercoat) thereupon moved to dismiss, because the appeal 
allegedly was interlocutory. In his argument before the Supreme 
Court of Connecticut, plaintiff's (Amercoat) counsel, H. M. 
Lessin, Esq., again with intent to mislead t!.e Supreme Court of 
Connecticut did fraudulently state he had not received appellants' 
motion "Amended Answer and Counterclaim" until July 16, 1973 
(App. 3a-117a-11@a). The Supreme Court of Connecticut did not 
consider Atty. H. M. Lessin's signature on the rertified mail 
receipt dated June 19, 1973 as relevant to the interlocutory 
appeal. 

Subsequently, defendants' (Pfotzers) appeal of the said 
Superior Court's denial of defendants' motion to file an Amended 
Answer and Counterclaim was denied by the Supreme Court. The 
latter on the grounds it was an interlocutory appeal (App. lela), 
and which original appeal is presently 4 part of defendants' 


pending appeal of April 9, 1976 before the Supreme Court of Con- 


necticut (App. 61a-62,-74a-122a). 


6) Hearings on the merits of plaintiff's (Amercoat's) 


primary action commenced before State Referee P. B. O'Sullivan 
on September 9, 1974, and at which time the plaintiff presented 
and rested its case. Immediately thereafter, and prior to the 
defendants, third-party plaintiffs (Pfotzers), and the third 
party defendant (City of Norwalk) proceeding in the action, all 
parties, including the court, by stipulation (enforceable con- 
tract) entered in open court, then individually, each in turn, 
agreed that the State Referee, P. B. O'Sullivan, supra, would 
thereafter hear and decide the entire action (App. 2a-3a-40a- 
4Ya-42e-432-45a-50a-51a-52a). 

The said entire action was then by the State Referee's order 
continued to November 18, 1974, as in accord with 
said stipulation, supra. Pertinently, the hearing of the entire 


+ 


action, by the terms of the stipulation, was to inclu the 


tt 


defendants' "Amended Answer and Counterclaim," as originally 

filed by motion on June 18, 1973, and would further include the 

complete third party action, the latter as embracing the third 

party defendant's (City of Norwalk's) cross complaint against the 

a). 

Pursuantly, the plaintiff (Amercoat) thereafter unilaterally 

breached that stipulation and refused to proceed to trial on 

November 18, 1974, in accord with the terms 

supa, (App. 35a-36a-37a-68a-69a-75a-76a ). 

announced, sought by appropriate motion, 

tion with said trial of September 9, 1974, 


to 54a inclusive, 85a-86a). 
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7) On July 24, 1975, a second trial of Civ. 14326 was had 
on the merits before Honorable Harold H. Dean, Judge, Superior 
Court of Connecticut. The trial was restricted by the court ta 
the primary action, and without defendants' "Amended Answer and 
Counterclaim of June 18, 1973" in the action as in accord with 
plaintiff's (Amercoat) insistence, and as over defendants' and 
third party plaintiff's contrary demand, and defendants' and 
third party plaintiffs! (Pfotzers') timely objections and excep- 
tions. This second trial of Civ. Action 14326, supra, on the 
merits of the primary action alone, resulted in judgment in favor 
of the plaintiff, (Amercoat-Ameron), said judgment was reopened 
on September 29, 1975, by the court's ruling on defendants! 
(Pfotzers) motion served August 1, 1975 (App. 34a-35a). 

8) Subsequently, on December 3, 1975, more than six years 
after plaintiff (Amercoat) had commenced its primary litigation 
of Civ. Action 14326 in the Superior Court of Connecticut, and 
after defendants and third party plaintiffs (Pfotzers) therein 
had been compelled to answer in excess of three hundred and 
eighty separate proceedings and responses“, in four different 
courts, and as following two prior hearings on tne merits of 
plaintiff's primary action herein, the plaintirré (Amercoat) 

@ The plaintiff (Amercoat) and third party defendant (City of 
Norwalk) collusively sought to withdraw tneir respective com- 
plaints in the total action, in their attempt to vitiate both the 
primary action and third party action. The latter after having 
therebefore been informed by defendants and third party plain- 
tiffs (Pfotzers) that their cost to defend the entire action had 
to December 3, 1975, cost Pfotzers in excess of $55,000.00 (as 
the aforesaid plaintiff and third party defendant both well knew, 
and for which $55,000.00 the Pfotzers were seeking on and 
% 


correlated damages from said two parties.) See paragraph 3 
supra. 
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sought to withdraw its action against the defendants (Protzers). 
Specifically, on December 3, 1975, plaintirre without prior 


notification to these defendants and third party plaintiffs 
(Pfotzers), at what had been scheduled to be a pre-trial confer- 


ence pertinent to the scheduled Civ. Action 14326 trial of the 
primary action to the court, and of the tnird party action “o 
the jury. The plaintiff (Amercoat) by obvious prearrangement, 
and as acting collusively with the third party defendant? attemp- 


ted to effect tue following procedures: (App. 76a-77a-79a-00a- 


81a and 130a - Document 47 - Exnibit No. 3)? 


(a) Plaintiffs (Amercoat) sought to restrictively withdraw 
its complaint against Edmond Pfotzer and Transamerica Insurance 
Company but otherwise leaving E. John Pfotzer in the action. For 
the Court's confirmation of the fact that plaintiff did not in 
fact withdraw its action against therein defendant E. John 
Pfotzer - defendants and third party plaintiffs (Pfotzers) are 
annexing as Exhibit A a copy of the oral stipulation as was col- 
lusively entered into in open Court (befcre Hon. Harold H. Dean, 
Judge) by the plaintiff (Amercoat) and by tne third party defen- 
dant (City of Norwalk) over E. John Pfotzer's timely objection 
and exception (App. 130a- Document 47 - Exhibit No. 3; supra)? 

(>) The City of Norwalk, third party defendant, iikewise 
without notice to the defendants and third party plaintiffs 
(Pfotzers) and as acting collusively with the plaintiff, sought 
to withdraw its third party cross-complaint against the plain- 


tiff (Amercoat), yet leaving its third carty defendants’ 


2 Ibid 


3 Also see Exhibit "A"-annexed and inccrpora 


counterclaim against the third party plaintiffs (Pfotcers) in the. 


third party action. The foregoing over defendants! and third 
party plaintiffs’ (Pfotzers) objection and exception Exhibit A, 
Supra, annexed. 


9) On March 16, 1976, the Superior Court of Connecticut, 


Hon. Harold H. Dean, Judge, ruled insofar as the entire scope of 
Civ. Action No. 14326 - Primary Action and Third Party Action - 


"And therefore there is nothing for this court to try." (App. 
35a-76a-77a). Exception to said ruling was taken by defendants 
(Pfotzers). 

10) On April 1, 1976, the Supreme Court cf Connecticut, 

Hon. Harold H. Dean, Judge, denied defendants? and third party 
plaintiffs" (Pfotzers) iiotion for reargument etc. as involving 
the said court's decisions of March 16, 1976, supra, (App. 35a- 
66a to 73a inclusive, 80a-8la). 

11) On April 13, 1976, defendants and third party plain- 
tiffs (Pfotzers) filed their appeal cf the 
¢Gecisions in Civ. Action 14326 as were in their totality involved 
in the court's «“:cisions paragraph (9), supra, (App. 6la-74a to 
@2a inclusive). 

12) On Avril 26, 1976 plaintiff (Are t) filed its motion 
to dismiss defendants and third party plaintiffs! (Pfotzers) 
appeal as filed April 13, 1976 (App. 7ia to 82a). 

13) On October 20, 1976, defendants and third party plaintiffs 
(Pfotzers) received decision of Supreme Court cf Connecticut. 


Exhibit "B" annexed and incorporated indicating dismissal granted. 


FOR PROCEDURES IN CIV. ACTION 5-' NT 
DISTRICT COURT FOR THE STATE OF cO°NECT 


an a ec eR 


ARGUMENT 
POINT I 


ene pA ANA ee 


THE DISTRICT CCURT BELOW HAS JURISDICTICN OF THE SUEJECT 


Plaintiffs (Pfotzers) subrit that the court below has juris- 


diction over the sut ject natter, and over the person of the par- 


ties, jn accord «ith applicable law as set out under POINTS ITI to 


X, infra. Its {urisdiction, and power, shoild have been exer- 
cised in the pending situation in the furtherance of the cause cf 
justice. The latter need stems trom defendants' (Amercoat et al) 
breach of the "Stipulation of Dismissal of November 7, 1974," as 
entered in the lower court, and of the concomitant failure of de- 
fendants' consideration on which the stipulation, supra, was 
predicated. 

It is likewise subtitted tnat tnts court, on appeal, possess 
jurisdiction and rower as necessary to accord plaintiffs' belated 
justice in this situation, and that it snould atilizge these essen- 
tials to do equity as is ecntemplated by: "TiE FNDERAL RULES OF 
CIVIL PROCEDURE’: 

Rule 1. Scope of Rules. These rules govern the pro- 
cedure in the United States district courts in all suits 

of a civil nature whether cognizable as cases at law or 

in equity or in admiralty, with the exceptions stated in 

Rule 81. They shall be construed to secure the just, 

speedy, and inexpensive determinaticn Jf every action. 

The forezoing Rule 1 should have particular and timely appli- 
cation in view of tne fact, that tie “ipericr Court of Connecticut, 
in which the antecedent "Stipulation cf jeptember 9, 1974," was 


entered in open court, has ended its judicial function. 


Pursuantly, plaintiffs (Pfotzers) inform this court that the 
record in the Superior Court of Connecticut, as in the, court below : 
evidences that the defendants herein (Amercoat et al) have used 
virtually every harassing procedural tactic available to them to 
preclude the several actions coming to trial, and have thereby, 
successfully deprived these plaintiffs "by abuse of process" of a 
just, speedy and inexpensive determination of the issues herein 


Hiss 


involved as mandated by "Rule 1", FRCP, 
y sév::. years of such atusive litigation tactics was po- 
tentially concluded when the defendants colluded with the third 4 
party devendant (City of Norwalk) in Civ. Action 14,326 of the Su- | 
perior Court of Connecticut in preventing the original primary and 7 
derivative third party action therein coming to trial. The latter 
by their joint endeavors to mutually withdraw tneir respective ac- 
tions, one against the cther, and arainst these plaintirfs (Pfot- 
zers). Presently, said cefendants hcorein, on April 26, 1976, at- 
tempted to furthe: delay these pla’n:iffs' in the Supreme Court of 
Connecticut by ~> ing to dismiss ?fotzers' apneal*(defendants 
therein), ‘Jt is to preelude a further protracted series of inevi- 
table like ac: tons*that these plaintiffs (Pfotzers) presently seek 
to restore their action tn the court Lelcew, so as to mitigate in 
part the clear fact herein, that “taistice delayed is justice de- 
nied," The need for expeditious decisicn is emphasized by the in- | 
tended scope of Rule 1, of FRCP, as mandating that justice should 


pe speedy, otherwise delay is a potent sort of denial. 


‘* See Exhibit "B", annexed and incorporated, received October 


20, 1976 as granting Amercoat's moticn 
dated April 9, 1976 


dismiss Pfotzer's appeal 


POINT II 


THE DEFENDANTS (AMERCCAT-AMERON) ARE THE ONE AND SAME 
PARTIES REFERRED TO IN THE SUBJECT “STIPULATION OF DIS- 
MISSAL" AS WAS ENTER:D ™N THE COURT PELCW CN NOVEMBER 
11, 1974, AND AS REFERRED TC IN THE PiICr STIPULATION 
OF SEPTEMBFR 9, 1974, ENTERED IN TEE 3UPERIOR COURT CF 
CONNECTICUT. 


CR ee eI me GRE Soe ee ce ooo —e 


Plaintiffs (Pfotzers) invite the a‘tention of the court to 


the second, third, and fourth paragraphs 9° the "Stipulation of 


Dismissal," dated November 11, 1974, (Anp. 3°a-39a), and which in- 


clude the follcwing words: 
"Whereas, tne parties are in dispute sas to the terms of 
a Stipulation entered into in one of these actions, Civil 
Action 143276 in the Supericr Court cf the State of Connec- 
a W 
ticut on Septenter 9, 1974..." (underlining supplied). 


"Whereas,..., but without prejudice to the prosecution 
of such claim as 18 presented in Civil Action 4768 and 
in Civil Action B-947, supra, in Civil Action 14226 in 
tne Superior Court of the State of Co 1nectiteut." (un- 
derlining supplied). 


"Now therefore..., but without ore udic > the proseca- 
tion ¢«f such claim in Civil Actic4 T8225 in the Superter 
Court of the State of Connecticit, vita cos to abide 
the deterrination of Civil Action 14°%°5 in the Supertor 
Court of th tate of Cennecticut, said 

termined 1: eccord with the applica:l 

Civil Pree jure and Federal Statutes. 

plied). 


« 


The parties Pfotzer v. Amercoat and A cron, herein (Civil Ac- 
tion 5-947) are the same and identical sarti<s as correlatively 
involved in Amercoat v. Transamerica et als ‘°futgers) in Civil 
Action 14226, in the Superior Court of the State of Connecticut, 
supra. Accordingly, wratever act:ons the devendants (Arercoat and 
Ameron) took in tie sutgect action was ‘!n ‘act seing concomitantly 
taken by Amercoat in Civil Action 143°C, snd vice versa. At no 
time are different entities involved, = > acting separately in the 


senarate actions. 


Pursuantly, the acts of the parties as were progressively 
taken in either of the two separate actions, is in legal effect, 
the concurrent acts of the parties as ino. ved in the related ac- 
tion. Which itn effe * reans that the part-cs *acliestive left 
hand" at all tines knew what their "collective right hand" was do- 
ing, etc. And the words "without prejudice” supra, imports that 
no right or remedy of the parties 13 in any le;al sense affected. 

Accordingly, when defendants (A~ercoaz-A:eron) agreed in the 
quoted third rara, raph of the sul ‘ect stinilation supra, that the 
parties were in dispute, it meant t_ the partics in tire subiect ac- 


oe ete at ae ee. — <n oe 


tion were in dispute as tc the terms of ts oe of Sep- 


ee ee 


tember 9, 1974," supra. Morecver when d2fendants (Amercoat-Ameron ) 


entered into the sulject "Ttipulaticn of Dismissal of Noventer eo 


1974," (App. 2&a-29a) they well knew tiat che 3ace parties had on 
S-ptemter 9, 1°74, (App. 25a-26a-'0a to “4 ‘nelusive), unequivo- 
eably agreed to permit the plainti 
ansver, (as ‘ad tbe-n originally filed 
fn Civ, Acticn 12°75, and as to witen 
resery> ne] “at to anawer ‘App. 
foregoing to «> cnd, that the twe parali«? 
then pending in tie United States Distr: 
of Connecticut and Delaware right there:y 
fully litigated st the one tine In the * 
coc. his was tue tasic purpose the ‘vc separate stipulations, 
(App. 42a) and as "without pretudice” (Apo. 7°a-19a) supra, 

cade ae noe TIRE 


e@idancs here” 
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the therebefore separate actions could ce consolidated, so as to 


fully litigate the derivative issues then pending in the two Fed- 
eral Courts, supra, as stemming from Civ. 14226 :n the Superior 
Court, was by these plaintiffs refiling their "Answer and Counter- 
claim" as originally filed in the Supericr Court of Connecticut of 
July 9, 1973 (App. 52a-116a-1172); the defendants herein subse- 
quently answering, or not answering as t.ey might elect, under the 
applicable rules of the Connecticut Practice Book, 

The immediate foregoing, con3sclidation of the separate ac- 
tions, (App. 4la-52a) represented the basic intert and considera- 
tion promised by the defendant (Amercoat-Aneron) in the subject 


related actions (App. &4a-€5a-86€a). Should the defendants herein 


(Amercoat-Ameron) treach either of the ccrielative stipulation 


agreements, supra, there would te a corresponding treach of the 
other, That is: a breach cf the "Stinoulation of Septemter 9, 
1974," as entered in tne Superior Court of Connecticat, supra, 
would constitute an autovatic breach of the November 11, 1974 
"Stipulation of Dismissal" entered in the District Court below 
(App. 2@a-29a) as a consequence of the correlated failure of de- 
fendants' consideration, Defendants should not now be heard to 
say, that their collective left han! as cperating in Civil Action 
14326, in the Superior Court of Connecticut, was unaware, and in 
fact siculd not have known, what their collective right hand in 
Civil Action B-947, in the District Court below was doing. Such 
fiction, shculd not te countenanced by tnis coirt, as it has teen 


countenanced in the court below (App. Ga-Sa). 


POINT IIT 


DEFENDANTS! WILFUL BREACH OF THE STIPULATION OF SEPTEM- 
BER 9, 1974, AS ENTERED IN THE SUPERI®F. COURT OF CONNEC- 
TICIT, WAS CORRELATIVELY A WILFU!, EPEACH OF THE NOVEMBE:: 
11, 1974 “STIPULATION OF DISMISSAL" ENTEFED IN THE DIS- 
TRICT COURT BELOW. 


es emmy eee emer i 


The Court is at this point requested to «crutinize the sever~ 
al listed facts set out in plaintiffs' affidavit of April 13, 1976 
{App. 33a to &6a inclusive) to the end that it may be conversant 
with the chain cf relevant facts as developed between the date of 
the "Stipulation, Septerter 9, 1974," (as entered into by the par- 
ties in Civil Acticn No. 14326, in the Superior Court of Connecti- 


cut) and the date of the affidavit, supra. Reference to (App,&4a- 


8fe-86a) will evidence that an oral stipulation was entered in 
open court by the parties in that action tefore Hon. P. B. O'Sul- 
livan, State Referee. Informatively, it is to te eccrrelatively 
noted that by that stipulation, the third rarty defendant, City of 
Norwalk, (not herein otherwise involved) gave up no rights it for- 
merly had. Ner did 2t make any concessions that would represent 
any consideration for its participation in the said stipulation. 
But it neverthcless did get the collateral benefit of tne plain- 
tiffs herein waiving their prior right to a fury trial in Civil 
Action 14326, supra. 

On the other hand, the therein defendants and tnird party 
plainticf (Pfoteers) (in Civ, Action 1422) agreed to waive their 
right to a jury trial in the third party action, and agreed to 
withdraw with prejudice tieir two p-ctective sucsequent derivative 
actions, as were pending in the United ttates District Court for 


the State of Connecticut, and the State of Delaware respectively, 


wherein Pfotzers were the plaintiffs, and /.mercoat and Ameron the 


defendants, (App. 2&a-29a). Pertinently, the iatter actions, as 
had been claimed for jury, closely parallei<¢ plaintiffs' (Pfot- 
zers) prior Arended Answer and Counterclain as had teen filed in 
the Superior Court of Connecticut on July 9, 1973 (App. 53a). The 
filing of the latter paper nad been erroneously denied in the Su- 
perior Court of Connecticut, on July 20, 1973, and the denial de- 
spite the defendants' herein failure to tinely object to such in- 
clusion, as in accord with the applicatle provisions of Section 
132 (c) of the Coanecticut Practice Boo!: (App. 9la-110a-123a). 

Additively, the actican in wre inited Staves District Court 
for the State of Delaware had been previously set up fer an early 
trial, (on or before February 15, 1975). “hus, a certain trial 
date was also given up by plaintiffs herei: as a part o: their 
consideration for the correlative stipulat. ons of Septenber 9, 
1974 and November 11, 1974, respectively. In addition, both of 
the said District Ceurt actions, sipra, had teen claimed for jury 
trial (App. lla to l4a inclusive). 

Tre herein defendants! (Amercoat and Ameron) consideration 
for the two subject stipulaticns, supra, consisted of its agree- 
ment: (a) that tne entire acticn, and as including Pfotzers' 
Amended Answer and Counterclaim of June 18. 1973, (filed on July 
©, 1973) was to be tried to the State Referee, Hon, P. B. O'Sul- 
Jivan on November 18, 1973, in lieu of being tried to the jury 
(App. 84a to &6a inclusive), Accordingly, ty said "Stipulation" 
of September 9, 1974, Pfotzers' complaints, (and as ‘neluding the 
Counterclaim, supra) in the Jnited States Jistrict Courts for the 


State of Connecticut and for the State of elaware, (the latter 


scheduled for trial to the jury in February 1975) would be with- 
draw as a consequence of their specific consclidation with Civil 
Action 14326 in the Superior Court of Connecticut. 

Moreover, in accord with the terms of the subject "Stipula- 
tion of Dismissal" dated November 11, 1974, (App. 28a-29a), and 
specifically as set out in the third and fourth paragrephs there-~ 
of ",,,but withcut prejudice to the prosecution of such clain... 
in Civil Action 14326 in the Superior Court of the State of Ccnnec- 


ticut." defendants (Amerecoat-Ameron) were tound to so perform in 


Civ, Action 14326, in such manner as not to prejudice the full lit- — 


igation of the ‘omplaint as was being dismissed in Civil Action 
B-947 of the court belcw (App.53e). 

Accordingly, it was ineumtent on the ‘lefendants herein (Aner- 
coat-Ameron) not to prevent the plaintiffs (Pfotzers here‘n and as 
defendants in the prime action in Civil Action 14226 in the Supe- 
rior Court cf Connecticut), from refiling their Amended Answer and 
Counterclaim dated June 12, 1973, and as filed on July 9, 1973, 
supra, in said coirt, supra (App. 1?la). And further that within 
the prescribed state ruie period, they would duly file their an- 
swer, including any special defenses they night wish to 1aise re- 
sponsive to such “ilinz (App. 52a). Deferdants' and plaintiffs! 
"Stipulation of Dismissal" of Noverier 11, 1974, (App. 2fa-29a), 
was made in consideraticn of their prior "Stipulation of September 
9, 1974," (App, 4Oa to S4a inclusive), and as in aceord with said 
agreement, these plaintiffs (Protzers) pro: otly withdrew their 
subject parallel actions, as had been previously Tiled in the 
United States District Courts for the “tates of Delaware and Con- 


necticut respectively; and additively, tiese plaintiffs waived 


their right to a jury trial in the said Superior Court, Plain- 


tiffs (Pfotzers) herein duly fulfilled all aspects of their stated 
consideration for the "Stipulation of Dismissal" (App. 28a-29a- 
32a~-34a), Thereafter, tne defendants herein (Arercoat-Areron) 
unilaterally breached the stipulation of Septerter 9, 1974, and of 
November 11, 1974, supra. 

Pursuantly, at no time did defendants (Arercoat and Ameron) 
at anytime sutsequent to Septenter 9, 1974. move to secure the Su- 
pericr Court of Connecticut's ‘nt2:rretation of the terms of the 
stipulation of Septemter 9, 1974 (App. 35a), and correlatively 
they failed to move to restore the two derivative actions in the 
two federal courts as had teen d:ily witidrawn ty these plaintif?s 


(Pfotzers), supra. 
POINT IV 


DEFENDANTS HAVING CCRRELATIVELY RREACHED THE STIPULATION 

OF SEPTEMEEF 9, 1974, AND SHE STIPULATION OF NCVEMFER 11, 

1974, THERE RUOSULTED A CORRELATIVE FAILURE OF D=FENDANTS! 

TNVOLVED CONSIDERATIONS, AND WHIC'! SHOULD EE EVALUATED IN 

ITH Tie ERIE V. TOMeXINS DOCTRINE. 

Plaintiffs sutmit for this Court's consideration that not 
only have defendants (Amercoat and Arercn) unilaterally breached 
the stipulation of September 9, 1974, entered in open court bte- 
tween the parties in the initial litigation cetween the parties in 
the Superior Court of the State of Connecticut, but defendants 
thereby correlatively breached the "Stipulation of Dismissal" of 
Novemter ll, 1974 ertcred in the District Court below. As a con- 


sequence of the correlative treaches there has been a complete 


failure of the considerations on which the said stipulations were 


premised. Pursuantly, the courts have found that a contract with- 


out the essential consideration is a nullity, 7 Am Jur 995; 12 Am 


Jur 570. 

Apropos of the immediate foregoinz, wien the defendants here- 
in (Amercoat and Ameron) breac:ed the stip. lation of Septemter 9, 
1974, as nad been voluntarily agreed to by tne parties in the Su- 
perior Court of Connecticut, and o1 which ti 
tion of Dismissal of November 11, 1°74 
solely predicated, defendants' sole consideration for the November 
11, 1974, stipulation in the District Court failed. The tasic 


Ma 


consideration having failed - the "Stipulation »f Dismissal" on 
which it was predicated became a nullity. 

Pertinently, it is tc be noted that tne sucject action is a 
diversity action. Therefore, applicaitle State of Connecticut law 
applies. The latter pursuant to Erie v, Te-opkins doctrine, and as 
expounded jin Runlin v. New York Life Insurance Company (1932) 204 
tS. 20s, Se S.C, | é 24 1290, wherein the court stated: 

"the decision in Erie R; Co. ¥. Temp sins...settles 

the questinrn of-power, The sultlect ‘s now to be governed, 

even in tue atsence of state statute, ty the decisions 

of tne appropriate state court. The dcctrine applies 

though the question of construction arises not in an ac- 

tion at law, but in a suit in <quity." 

Accordingly, it is submitted that this court's decision 
should be premised on appropriate decisions cof the Connecticut 
Courts. The Connecticut Supreme Court in Eryan v. Reynolds, 143 

= . a) or “fn nHanre 
Conn, 4£€ has dec ded certain relevant pivotal points as are here 
an involved. Specifically, tie fcliowinge pertinent aspects are 
set out in the headnotes of the cited case: 


"The court with Jurisdiction of tne subject matter of 
an_action has i s inherent _ power “to “enter tuderent in that 


action by “by stipulation. (Se I, supra). 


Such a judgment is not a judicial determination of a lit. 

igated right but the embodiment of a contract in a form 

which laces the matters covered ty 1¢ bevond further 

controversy. e judgment conforms to the stipulation 

It cannot be altered or set aside unless the eerotaticn 

wae obtained by fraud, gccident of mistake —(andertin— 

ing supp ra 

Apropos of the foregoing, this court's attention is invited 
to the fact that defendants' sole consideration for the "Stipula- 
tion of Dismissal of Novenver 11, 1974" was not supplied plain- 
tiffs; in that there has teen an undeniable wilful breach of de- 
fendants' promise to litigate the consolidaticn of plaintiffs’! 
claims in the court below, with the initial primary action in the 
Superior Court of Connecticut? The stipulation, supra, embraced 
plaintiffs' (Pfotzers) complete cause of action in the court beloy, 
and wnich complete cause cf acticn was therety agreed to te consol- 
idated in, and litigated with Civil Action 1422€ in the Superior 
Court of Connecticut. Defendants repetitivel; reneged, and there- 
by breached the basic promise and intention of that agreement. 
The defendants! (Amercoat and Ameron) premise as involving the 
consolidation of Civil Action B-947 in tne court below with Civil 
Action No, 14326 in the Superior Court of Connecticut was not 
plaintiffs’ tactic, and which according tc the below court's rul- 
ing was not as "advantageous as they anticipated" (App. 2a). 
stipulation to consolidate and litigate witnout prejudice was 
basic consideration, a "sine qua non"?*for tie "Stipulation of 
missal" contract of November 11, 1974. 

Further, as rélated to the basic aspect of "failure cf defen- 


dants’ consideration" it appears that the court below did not give 


such principles of applicatle law due weight in 4tn "Ruling..." of 


May 13, 1976 (App. 2a). Specifically, tiuat as a consequence of 


3 See Exhibit "A" annexed and incorporated. 
See Exhibit "B* annexed and aba ated. 
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defendants' wilful failure to perform as promised, (App. 5la-53a) 
supra, there has been a "failure of consideration," that is, de- 
fendants' breach of the essential and indispensatle conditions for 
which these plaintiffs *argained. The courts have pertinently 
stated, as herein involved, that: 


"A ‘failure of consideration' cecurs where, without 
his fault, one who has given or pronised to give some 
performance fails to receive in some mater ial respect 
the azreed exchange for such perforrance,' 


"The word 'consideration' as used in the term 'fail- 
ure of consiceration', reans the promised verforvance of 
one part agreed to be exchanged for that of the other,2 
There is a failure of consideration where one who has 
given or promised to give some perforvance fails without 
his fault to receive in sore materi al respect the agreed 
exchange for the performance, ~' 


~ 


Apropos of the forecoing, pla'ntiffs sirrit that tne fa 
of defendants' (Amercoat and Ameron) consideration cecurred re- 
tween the making of the agreement on Septemcer 9, 1974, and March 
16, 1976 etc, Fatlure of defendants’ consiideration as stemming 
from their wilful breach of the arreerent siculd not result in de- 
Stroyinz plaintiffs' legal rights in tiis a:ticn as was comvenced 


by their sumrions and complaint in the district Cort below. 
POINT V 


DEFENDANTS HAVING BREACHED THE CORSEL'T.JE STIPULATIONS 
OF SEPTEMBER 9, 1974 AND NOVEMBER 11, 197h RESPECTIVELY, 
ERNITS PLAINTIFFS (PFOTZERS) 70 CEASE 2DsFOAMANCE ONDE?’ 
THE STIPULATION OF NOVEMEER 11, 1074, AND SEEK DAMAGES 

CR THE RESPECTIVE FREACHES. 


ape ] x 
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Plaintiffs assert as a matter of law that defendants (Amer- 


coat and Ameron) having unilaterally breached the correlated stip- 
ulations of September 9, 1974 and Novenber 11, 1974, that. plain- 
tiffs are legally permitted to cease all further previously agreed 
performance under them, and to seex darages for their breach, The 


foregoing as in accord with: 


"§1253 - ieee or Suspension of Pinks ty the Cther Party's 
Breach of Contract," (Corbin on Contracts - Yol 6 - Page 9 - 1962 
edition). Pertinently: 

It is sutmitted that as a consequence of defendants' wilfull 
breach of the stipilaticns, supra, and the total failure of defen- 
dants' agreed exchange or promises (consideration) that plaintiffs 
(Pfotzers) are privileyed to render no furtner performance on 
their part as related to those Stip lations, supra, Accordingly, 


they now seek to nave their crfginal actisns in the United States 


District Courts restored to their ovicinal status quo, and to ad- - 


ditively anend th ir couplaints to saintain an action, and or file 
a new acvion fo: dawages coverivg defendants! Lreach cf tne par- 
ties’ stipulation of 5-5 x. ler 9, 1974 and that of Nevemter il, 


1974. The said stipvlaticns being enforceatle agreements - that 


‘ 


is, "of which a court of equity might decree specific performance 


at the instance cf either party" Meagher v. Reeney, 9f Conn 116, 
1217, Billings v. Yanderteck, 22 Barb. S&6 (N, Y. 1857). 
Pertinently, it 1s submitted that the record evidences thet 
the plaintiffs (Pfotzers) have teen <reatly darased by defendants! 
total Lreacn of tne stipilation of 3ert2-ter 9, 1974, and that of 
November 11, 1974, (Apo. 72a-77a!, tic reccrd substantiates tiat — 


plaintiffs: 


(a) were progressively since October 1969, denied a speedy 


and economical trial of all issues; 


(bo) were subsequently deprived of their "cherished rights" 


to a full jury trial in accord with Connecticut statutes; 

(c) were compelled to make costly and time consuming appeals 
to the Supreme Court of Connecticut and the United States Court of 
Appeals for the Third Circuit in their endeavor to protect their 
involved rights in tne gubjeet litigation; 

(ad) were conpelled to expend in vreat measure, their finan- 
cial resources in subsequently seexing (as witness herein their 
efforts) to advance their parallel litigation in the United States 
District Court for the State of Connecticut and the United States 
District Court for the State of Delaware; 

(e) were compelled to initiate and defend a long series of 
harassing procedural 4. 2lopments (abuse of process) since October 
1969, in the Supe:tor Court of the State of Connecticut, in their 
neretofore futile attempts to secure a speedy and economical trial, 
and all as shown on the Superior Court of Ccnneccicut docket 
record; 

(f) are currently engaged tn an appeal to the Supreme Court 
of Connecticut (as set out in Exhibit C of Affidavit (App. 74a to 
82a inclusive); 

(g) are still awaiting in tre district court telow the po- 
tential establishment of a date for full trial of the entire ac- 
tion with all its further costly delays and developments. ich 
trial date is still a high tncertainty inasiruch as such date will 
inevitably be extended as a consequeice of the riling of plain- 


tiffs' subject appeal befcre this court as seeking the completion 


of the subject litigation, Civil Action No, B-947 in the United 
States District Court for the State of Connecticut. 


POINT VI 


DEFENDANTS COMMITTED FRAUD IN THE Sieh lge aa AS RELATED 
TO THE SUBJECT STIPULATION OF DISMISSAL DATED NOVEMBER 


11, 1974. 1. 


Plaintiffs assert that defendants (Amercoat-Ameron) induced 
the plaintiffs tc participate in the "Stipulation cof Dismissal of 
November 11, 1974" b, fraud. The latter is attested by tne fact 
defendants then well kner when they entered into the said stipula- 
tion, that tney did not intend to adopt and discharge on their 
part the pertinent promises of its antecedent "Stipulation of Sep- 
tember 9, 1974," and on which faithful performance of the "Stipu- 
lation of Dismissal of Nevember 11, 1974" was predicated (App. 
103a-104a-114a-115a-116a-19%a-193a). Specifically, defendants 
then well knew trat in due course they, would endeavor to develop 
the following sequential procedures: 

Cn September 9, 1974, defendants! (Armercoat-Ameron) co- 
counsel, iI. M. Lessin, Esq. personally agreed to the terms of the 
stipulation in the Superior Court of Cennecticut (App. 32a-35a- 
84a-fP&a-26a) and wherein it was agreed tiat plaintiffs (Pfotzers) 
nerein would refile their "Amended Answer and Counterclaim" as 
originally filed July 9, 1973, and concoritantly agreed to the 
dismissal of their two parallel actions in tne respective federal 
District Courts of Connecticut and Delaware. 

On December 3, 1976, follcwin.: a series of prior actions, as 
also in breach of the "Stipulation -f ceptemier 9, 1974" tue same 


counsel, H. M. Lessin, “sq. supra (without prior notice to the 
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Pfotzers ) attempted to withdraw for the herein defendants! (Amer- 
coat-Ameron ) complaint against the herein plaintiffs (Pfotzers) 
and collusively the City of Norwalk, third party defendant in that. 
state ao hsthet. Rr*er with Paw't Pete tlecinsn against Amercoat- | 
Ameron in the action (App. 34a-76a-79a) and as shown by Exhibit 3 
(page 2) referenced and incorporated by (App. 129a - item 40)3 
Plaintiffs herein (Pfotzers), as the record indicates, otjected 
unsuccessfully to such endeavor to withdraw (sce page 3 of Exhibit 


3, supra). The latter in that Pfotzers' "Arcaded Answer and Coun- | 


terclaim" supra nad not been consolidated and litigated in the ac- | 


‘tion as agreed in the "Stipulation of November 11, 1974" in the. 
Court below (App. 74a-75a-76a-1l4a). Pertinently, if the plead- 
ings contained Pfotzers' Counterclaim, its presence under "section 
52-80 of the General Statutes of Connecticut" would preclude with- 
drawal, absent Pfotzers' ccncurrence tiereto (Arp. 79a-80a )3 

Next, the Court's attention is invited to the fact that de. 
fendants' (Amerccat-Areron) counsel, “evi J, Maher, Esq., had 
personally signed the "Stipulation of Distissal of November 11, 
1974", supra (App. 29a). In lieu of faitsafully discharging the 
terms of this latter stipulation, “evin Maner, Esa., personally, 
as co-counsel for Anercoat-Ameron in the Superior Court action 
(Civ. No. 14326, supra), Joined with his co-counsel, H. M. Lessin, — 
Esq., Supra, in attempting to withdraw <he A:ercoat-Ameron privary 
action in the Superior Court, and thus put these plaintiffs out of | 
Court despite Pfotzers' objection and exception bcth in the State _ 
Court and in the District Court telow. See Fxhitit 2 (pages 1 and 
a) seterunced and incorporated t, (Asp. 130a item 47 )3* 


3 Also as Exhibit A-annexed and incorporated. 
See Exhibit "B® annexed and incorporated. 
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The attention of this Court is further invited to the fact 
that as a direct consequence of these defer.dants' (Amercoat-Ameron) 
fraud in the inducement ef the "Stipulatior cf Dismissal of Nover- 
ber 11, 1974" they then intended to: 

(1) Sutsequently, unilaterally relect the clear and unamtig- 
uous terms of the antecedent "Stipulation cf September 9, 1974" 
which they had voluntarily entered into; and 

(2) That relatedly they would never seek of the Supericr 
Court of Connecticit any interpretation of any alleged disputed 
terms of the said "Stipulation of September 9, 1974" (App. 28a- 


29a) and POINT II, supra; and 


(3) That they would in every manner possible continue to en- 
deavor to thwart tie refiling of the plaintiffs' herein "Amended 
Answer and Counterclaim" as had teen or!sinally filed in the Su- 
perior Court of Connecticut on July 9, 1974; and 

(4) That they would seek to induce t!e S.perior Court of 
Connecticut to rule that the "Stipulation of 3epterter 9, 1974" 
wiich had in fact Lcen suggested and agrecd to ty the pres: ding 
State Referee, ~as teyend the sutject matter (~irisdiction of the 
said State Refcree (App. 34a); and 

(5) That the, intended not to gc to trial on any issues in- 
volved in the consclidated actions, on Nove ier 1&, 1973, as in 
fact iad teen agreed to in the "Stipilaticn of Septerter 9, 1974; 
and 

(6) That tney in fact intended to ct-erwise by any means 
possible circumvent the hearing cf the sillect ratter of their 
complaint in Civ. Action 14326 in tne *:perior Court of the State 


of Connecticut (App. 34a-74a to [2a incliaive); ane 
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(7) That they intended to collaterally accept and reap the 


benefits of the said "Stipulation of Novexter 11, 1974" as long as 


possible and in the meanwhile collaterally tilizing “atuse of 
process procedures": in the said Supericr Court to accomplish the 
full attrition of these plaintiffs' (Protzers) most limited re- 
sources as reaiired to continue with the action in Civ. 14226 in 
the said Superior Court; and 

(8) That t.ey intended, followin: their breach of the cor- 
related stipulations of Septemter %, 1974 and Noventer 11, 1974 
respectively, to convince the court telcw that despite the’r ccr- 
relative breaches of the Stipulations of S«pte-ber 9, 1974 and 
November 11, 1974 respectively, that tie issues as ort; ginally in- 
volved in this action were rendered res ‘:dicata as a consequence 
of the "Stipulation of Dismissal cf Nove tcr 11. 1978"; aad 

(S$) That for the totality theres?! defendants would thus te 
able to secure and enjoy “unjust enrichment’ as a product of their 
calculated fraud in the inducement of the "Itloulatio: of November 
1, 1978" by avoiding litigation oF 
the lower court, and simultaneously avcidi:+- 1! 
parallel issue ‘n the Superior Court o7 Con 


11&a). 


ION AND OTRE: inapiatomaagstt Ste CN Td 
TE CRCUNDS FOR 
INDE R RAUL! 
Plaintiffs assert that hesicall. 
motion for tie Court below to vacat: 


“aven ler 
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of Civ. Action No. 14326, in the Supesior Csaurt of Connecticut, 
evidences that the said dismissal in the Court Lelow was induced 
vy the defendants' (Amercoat-Ameron) risrepres-atation to these 
plaintiffs, to the court telow, and tc t..e Sipeicr Court of Con- 
necticut in Civ. Action No. 14326 (App. 40e-"4a inclusive). 

Plaintiffs (Pfotzers) assert that the defendants well knew, 
wnen they Joined witn tie plaintiffs "fcr :is71ssal with prejudice” 
in the Court telow (App. 28a-29a), tiat cncy did nct intend to 
honor said stipiiaticn ef November 11, 197! (POINT II, supra) and 


ty their false representations they theres; lead these plaintiffs 


and the court telcw into a false sense of security as related 


thereto, The voregcing in that defendants sulseauently failed and 
refused to consolidate and proceed with the litigation in the Su- 
perior Court of Connecticut as in accord wit; the "Stipulation of 
Septemter 9, 1974" (App. 40a-54a), Tie latter stipulation being 
incorporated in tie sutject Noverber 11, 1774 stipulation (App. 
2%a-29a). The cousclidation and lit! ation of plaintiffs’ (Pfot- 
zers) c rplaints ': the two federal courts was the sole Lasic pur- 
pose and inten? «nt of the : on of Dismissals" of 
tie several fei+ral actions. 

“oreover, defendants did at the tie cl signing said "“Stipu- 
lation of Dismissal of November 11, 1974" tn the court velow, 
otrerwise mow they intended to s:tsequentl; repudiate and .reach 
that agreevent (contract) and then if necessary to ultimately as- 
sert in tiis court, as it already “as done, t: at tne dismissal 
with preiudice carried with it an irrc-ocalle status of res jadi- 
cata of the involved issues agains: + ~ claint'!ffs ‘App. 12%a 


item 29). 
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It is submitted however, that the federal courts have by 
their interpretation of Rule 60 (t) establistied that there is re- 
lief for the injured party in such a situation whereby the Court 
may, as under Rule 60 (b), act upon its own motion or upon the mo- 
tion of an aggrieved party to remedy the injury as caused by fraud 
as in: Chas. Pfizer & Co, v, Davis - Edwerds Pharm. Corp. (CA od, 
1967) 3€5 F od 533 11 PR. Serv, 2d. €0 B. 25 Case 1., Root Refin- 
tng Co. v. Universal O11 Products Co, (CCF 3d, 1948) 169 F 24 514 
541, Hazel - Atle: Glass Co. v. Hartford Fipire Co, (1944) 302 U, 
S. 238, 246 83 L. Ed. 1250, Relief from Civil J-dgrents 1952 (€1 
Yale L. J, 76, 79, 80). 

Plaintiffs assert that defendants' "fraid in the inducement," 
as inducing plaintiffs (Pfotzers) to participate in tne voluntary 
subfect "Stipulation of Disiissal of Noverter 11, 1974", and de- 
fendentat subsequent collusive and integrated acts of "fraud" as 
were progressively utilized by the defendants in Civ. Acticn No, 
14326 - Superior “ourt of Connecticui ([CTH? VI, supra), were of 
such nature ard p.sreditated timing tat t-e plaintiffs were una- 
ware of, or unaile to discover the cverall fraud until 1c was ul- 
timately revealled during the period Decerter 7, 19°5 to Aprii 3, 
19O7E, Said cverall fraad included tre defendants' (Anercoat-Amer- 
on) attenpted w thdrawal of ther primar, covplaint on Pecember 2, 
1975, and as was co-conspired in ty Kevin Maver, Esa., defendants! 
counsel nerein, “Said pattern cf defendants! fraud t¢ set out tn 
one aspect thereof as contained in Ex:.4.i1t "D" ae arnexed to 
plaintiffs' =rief dated April 12, 197° 

Pisintiffs (Proteers) assert that -se law is well settled as 


relates to actions involving "fracd" and "vraadulent conceal- 


FS ereergeraeer sr? _ 
See Exhibit "B"® annexed and incorporated. 
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ment," and the deterrent power thereof to remedy any misuse of any 
stetute of limitations as under certain aspects of Rule 60 (b) as 
a bar to plaintiffs' subject motion as already has been interposed 
by the deferdants herein (App. 129a - item 39). As pertinent 
thereto plaintiffs cite the following cases as relate to tne non- 


bar of various statutes of limitations (as ot!erwise enumerated in 


Rule 60 (t)) under fairly analogous circumstances: namely: Eailey 


v. Glover (Sup. Ct. Cet, 1874), American Tobacco Co., et al v. 
Peoples Tobacco §., Cir. Ct, Appeals Fiftn District, April i2, 


1913, No. 2,372). 


a 


Plaintiffs pertinently invite tne Court's specific attention 


te the following excerpts from Saile; v. Giover, sipra, as appears 
on pages 344, 345, 247, and 249, supa: 


“We subnit ratner tnat the action does not 'accrue' while 
-the fraud is concealed" 


"in mitivation cf the strict 
tutes of imitation, namely 
the suit ts to oLtain reliet ai7 
of the statutc does not comme: 
is discovered or becomes babe to 


"In suits ‘n equity where relicf scurhs on the ground 
of fraud, tne authorities are witnou: conflict in support 
of the d--:rine that where tencrance of the fraud has 
been prod iced ty affirmative acts of tie rulltr party 

in conceg@ling the facta fro the ot7.c¢ the statute will 
not bar relief provided siit 4s brought within the proper 
time after the discover; of the Craucd 


"Po nold that by concealing a “rad y committing a 
fraid in a ranner that it concealed ttself until such a 
tive as tne party coraitting a fraud ; ue “piead the sta- 
tute of Tiritati aT to_pretect “TE, 18 to axe tne law 

wo oe was desivned to vanetent “FSauds tie. eans ty wric’ 


it 3 mage “Siccessral an A and s sec. are. Cinder 


POINT Vill 


THE COURT EELO} YAS OSTENSIBLY TEEN INDUCED TC ADOPT 

DEFENDANTS! UNSUPPORTED AND ERRONEOUS STATEMENT THAT 

THERE “EXISTED” A JUSTICAELE DISPUTE ABOUT THE TERMS 

OF THE STIPULATION OF SEPTEMEER 9, 1974, 4S WAS ENTERED 

IN THE SUPERIOR COURT _OF CONNECTICUT, 

Plaintiffs! submit for this coust's attention t.at in the 
second paragraph of the "Stipulation of Dis: issal of Novemter 31, 
1974" (App. 2fa-29a) appear the words! 

"Whereas ti2 parties are in dispute as to the terms 

of a stipulation entered into in one of tnese ections, 

Civil Action 14326 in the Superior Court of the State 

of Connecticut, and...” (See POINT II, supra). 

Pertinently, plaintiffs assert trat despite said wording (as 
introduced ty the defendants in that docunent) that to their kow- 
ledge, there never had been a dispute ty the parties herein ccn- 
cerning the terms of the "Stipulaticn of Septerter 9, 1974", supra. 

Apropos cf tie foregoing, the ccurt is specifically requested 
to take note that on April 29, 197€, 1 the oecasion of tre oral 
argument on plaintiffs! motion to set aside tne "Stipulation of 
Dismissal cf U-venver 11, 1974", defendants’ (A~erccat-Ameron ) 
counsel at (Arp. 118a) has stated that: 


“Justice O'Sullivan at tiat time said tha; a written 
stipulation by all parties mist te entered,” 


Pertinently reference to (App. 40a to T4a - transcript at the 
nearing) will evidence that Judge O'Silliven never made that 
statement. It ‘s Lelieved tnat defendants' co.insel made his erro- 
neous statevent without raving the prereqiisite familiarity with 

he record that he snaould have nad. Nevertneless, the court below 


was seriously mislead on a most ratertal point. It is believed 


defendants' counsel shouli promptly cosscct this erroneous stave- 
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ment. In support of plaintiffs' contrary related position plain- 


tiffs invite this court's attention tc the content of (App. G4a- 
&5a-86a). Further at (App. 120a) defendants' counse] states "he 
is not a party to Civ. 143296 in the Supericr Court." For a cor- 
rection of that erroneous statement, plaintiffs refer this court 
to (App. i2la-130a teing Pocurent Nc. 47 - Exhibit No. 3 therecf) 
and wherein ne "played out" a  vcst significaat role in Civ. Action 
14326 - namely ar attempted withdrawal of 

Pursuantly, ine record shows that ca 
‘Pendants (Amerccat-Ameron) at any time or place: 

(a) Sought to set out its understanding, in contradiction of 
the clear meaning of the said stipulation -f Septerter 9, 1974, as 
based on the terms or language used by tne invelved parties. 

(ob) Sougnt judicial interpretation of any alleged disputed 
terms, language or intent as eclearl, expressed Ly the said stipu- 
lation entered in the Superior Court cr Cornecticat (Court of ori- 
gin of Septemter 9, 1974 stipulatior). 

(c) Eut contrariwise, the reccrd sh tne defendants nave 
avoided seeing clarificaticn of any allezed dispute of terms, 
language, intent or stipulation meaning involved, tecause hereto- 
fore defendants! attempts at obfuscation thereof in the eourts te- 
low have to date ostensibly succeeded, 

(4) Defendants aave treached, tut not ovherwise renounced 
the subject "Stipulation of Dismissal”. ied tne jiefendants re- 
nounced tne agreement, then perforce tie 
of Noveriber 11, 1974" weuld have ccustit ite 
court belcw, 


(e) Tre involved records evidence ti 
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not mistake the intent of the terms of tne “Stipulation cf Serptem- 
ter 9, 1974," for they subsequently clearl; demcnstrated their un- 
derstand. ng of the intendment sf wie said :tirulation ty ostensi- 
bly agreeing to the consolidatis.: co” tic action in this Court with 
the primary and initiating action in the Supericr Court of Connec- 
ticut. Now else could they have agreed to that stipulation (POINT 
II, supra)* 

(>) The hercin defendants! acceptance on November 11, 1974, 
of the “Stipulation of September 9, 1974," as tieretefore entered 
in the Superior Court of Connecticut, constituirted on its face a 
voluntary waiver of prior linpedinen-ss, and t..eir agreement tha- 
their overall interests were best served b: petential enforcenent 
of tne agreement. Presently defendants not cnly continue to act 
in "tad faith," but concomitantly seek to secur? a forfeiture of 
plaintiffs' involved clains in the court celiw, and thereby cor- 
relatively secure injust enrichment. 

Pursuant to ¢:.2 legal effect cf the 
Septemter 9, 1974 and November 11, 1974, 


submit it is uctiversally agreed that: 


"once made, a settlement ajieement tex inates tnat 


litigation and a new superseding aris: wilech is the 
measure of each party's otligations t. eacn other (Owens 
vy. Lombardi, 41 A, D. 2¢ 432). Such &€ stipulation is a 
contract in itself and the court <ay «ot te required to 
seek intent from other scurces or to cetermine the under- 
standings of the parties other tnan fron t.6 werds of 

tre stipulation itself." 


Furness v. Lestline Products Interna’ional, Inc, 
(New York Law Journal 3-22-76). 
Pertinently, it 46 clear, that 3. auld ti.ls court seex to con- 


* 


strue tie stipulation of November 1], 1°74, as made in the ccurt 


below, and as Lasically referenced to tiie etipulaticn of Septerter 
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9, 1974, entered in the Superior Court of Connecticut, it should 


properly refer to the words of the latter stipulation itself to 


determine the intention of the parties, supra. 

Pursuantly, what do the defendants herein say the language of 
the Septemter 9, 1974 stipulation means? Nefendants have ficti- 
tiously and repetitively asserted that a d:spute existed between 
the parties as to the terms of the "Stipulation cf September 9, 
1974", (App, 28a-29a) tut have singularly failed to disclose the 
basis for their repetitive allegation, Again, the basic question 
remaing"Why not?" 

It_is respectfully submitted t» this Court that on the ocea- 
sion of the oral argument, it would ie a peopitious time for the 


defendants to be asked and to unequavocabl:) inform the court as to 
the details of their alleged dispute conce:ning the terms of the 
"Stipulation of Septemter 9, 1974" and then to specifically indi- 
cate to this Court the particular language of the said stipulation 
on which their contrariwise interpretation is predicated, Surely 
by this late date these defendants should ie able tc readily in- 
form this court of its position, and what :shey have done to ad- 
vance tne matter for judicial remedy, 

Finally, the obvious question remains for this court's cone 
sideration: 

If defendants’ counsel] could tell the court below on April 
20, 1976, at the oral argument on plaintif's' motion (Apo, 11a) 
supra: "Justice O'Sullivan at tat time said that a written stip- 
ulation must be entered" and he ‘mew then, that there was no writ- 
ten stipulation in fact entered to »rovide for the consolidation 


and litigation of plaintiffs' (Pfctzers) claizvs in tris court, 
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with those in Civ. 143?6 of the Superior Court of Connecticut, 


then the fact of said counsel's signing of the "Stipulation of 
Pismissal of November 11, 1974" was on its face a conscious mis- 
representation t> these plaintiffs, and wrich induced plaintiffs 
to sign the "Stipulation of Dismissal" (App. 29a-30a), and on 
waich, they subsequently relied to their creat detriment and 


damage. 
PONT Ih 


BREACH OF THE TWO COMRELATIVE STIPULATION AGREEMENTS 
EY DEFENDANTS, AND AS COUPLED WITH T:ETR CORRELATIVE 
FRAUD IN THE INDUCFMENT, AND FRLATED FAILURE OF THEIR 
INVOLVED CONSIDERATIONS WARRANTS RESTORING PLAINTIFFS, 
FIRST AMENDED COMPLAINT, IN TSE COUr1 BELOW, TO ITS 
STATUS QUO PRICR TO THE STIPULATION CF DISMISSAL DAT™D 
NOVEMBER 11, 1974. 


A OE AO OE AS A A TT ~ 


Plaintiffs (Pfotzers) submit, tnat as a consequence of the 
defendants (Amercoat-Ameron): 

(a) Having entered into two voluntary correlated stipula- 
tion agreements with the plaintiffs, dated September 9, 1974, 
and November 11, 1974 respectively so as to srovide for the con- 
solidation and litigation of the criginal action herein with Civ. 
14326 in tne Superior Court of Connecticut, the latter a related 
action involving wre sare transaction or cecu “rence (poiur Ti, 
supra); and 

(vo) Said defendants having unilaterally treached the two 
correlated stipulations (PCTNT II7, supra); and 

(ce) Which defendants' correlative vreac es resulted in the 
complete failure of defendants’ ecnsideraticn (POINT IV, supra); 


and 


al 
(4) In that defendants having unilaterally breached the 


two correlative stipulations and thereby caused the corplete 


failure of their consideration for the said stipulations permits 


the plaintiffs to cease performance under the stipulation of 
November 11, 1974, and seek damages fcr the treaches cf said 
stipulations (POINT V, supra); and 

(e) Inasmuch as the :wo stipulations, supra, were entered 
into by the plaintifls only becaise of tetendants' misrepresen- 
tations and affirmative fraud in the inducerent thereof (POINT 
VI, supra); and 

(f) Because misrepresentation, fraud and other misconduct 
on the part of the defendants ave adequate grounds for providing 
legal and equitatle relief to tne plaintiffs this court should 
initially act unter its ow meticn urder Rule 60 (t) o2 F,R,C,P. 
etc; and 

(ef) To nave tie “Stipulati-n °f Dis.143sal cf November 11, 
1974, set aside and the sul ject action resvcred to its former 
status on the active docet fer further proceedings. 

Plaintiffs further sub: it chat as set out in Ar, dcr, “Freud 
and Deceit”. tection 19, the authorities tierein cited, have in- 
varlably stated tnat: “Fraud destro,s tac validity of everything 
iutc wiich 1% ontere and vitiates the must solemn contract and 
docurient3, vven Judgments," Quite undersatandally, courts view 
the practice with alhorence, Lixevise, tic ecurts have invari- 
atly taken the rorition: “Shas fraud at_any stage of the trans - 
action vitiates all t2 which it attaches,” Udell ve, Atherton 
7 NAN Pls; Pay America. Petroleun Transportation Company vs. 


Mited States, 102 Ct, Claires 114 (1744), 


ag 

Pursuantly, plaintiffs assert that the involved record in 
Civ. 14326, of the Superior Court of Connecticut, evidences that 
the defendants herein (Amerooat-Ameron) had fraudulently induced 
plaintiffs nerein to enter the "Stipulation of September 9, 1974" 
on wiich the "Stipulation of November 11, 197!" was predicated 
and thereafter in "tad faith" repudiated and breachec those cor- 
relative stipulations, suora, 

Havine treached the Stipvlation uf Septemtes 9, 1974, supra, 
as was secured ty fraud in the itnducenent, defendants should nct 
now te permitted to thwart tac tingle intent of the stipaletion 
of Novenbver 11, 1974, (paragespn fa), supra), and thereby retain 
the fruits of the fraud Ly subsequently asserting as they “ave 


(App. 129 - Docurient 29) the doctrine of res judicata, whica is 


not the doctrine to te applied under the abnormal conditions 


present herein, 

Defendants! (A: ercoat-Anercn) fraud in this action is not 
to te sustained or pernetuated ty the statute of limitaticns as 
normally conterplated iy the ®all scope of Fale 60 (b) of 
F.R.C.P. It is otherwise submitted that thie lirtitation on de- 
fendants' fraid involved herein ‘3 otherwise to te measured from 
the time it was first iiscovered or made manifest - specifically 
at the time it tecauc a full reality in the pcriod December 3, 
1975 to April 1, 1976 inclusive, 

In considerat’on °f tie totality of the foregoing plaintiffs 
(Protzers) contend that defendants! (A: ercoat-Aneron) "fraud in 
the inducement", treacl. of the correlated stipulations, and the 
failure of defendants' cunsideration, a3 cxpre3sly set out in 


the stipulation acreerents of 3eptenber 9, 1974 and Novemter 11, 
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1974 respectively, should not result in vitiating plaintiffs' 


subject action as commenced in the District Court below, and as 


presently correlatively providing unjust enrichment to the herein 
defendants. The latter as presently by the forfeiture of plain- 
tiffs' original subject clains, or by Justice teing further 
Genied b; continued delay. 


POINT X% 


THE DISTRICT COURT BELOW, PRIOP TO THE “STIPULATION OF 
DISMISSAL Cr NCVEMBER 11, 1974", HAD A "LIVE LITIGATION" 
EEFORE IT; AND WHICH LITIGATION WAS VITIATED BY DEFEN- 
DANTS! FRAUD IN INDUCINC PLAINTIFFS TO JCIN IN THE 
STIPULATION , AND EY DEFENDANTS! EREACH THEREOF, AND 

BY THE FAILUR® OF DEFENDANTS! CONSIDFRATICN, AND ACCORD- 

INGLY JUSTICF DICTATES THAT THE SAID "“STTPULATION OF 

DISMISSAL” SHOULD BE SET ASIDF AND THF. ACTION PESTORED 

TO ITS ORIGINAL STATUS OFC. 

Plaintiffs (Pfotzers) submit that prior to Movember 11, 1974, 
they had a "live litigation" Lefore the United States District 
Court below, However, that live, “on the move litigation" was 
terminated by defendants' (Amercoat-Ameron) promise to consoli- 
date the sub ‘ect litigation in said lower ccurt, with the tren 
status quc situation of Civ. Action 143226 cn September 9, 1974, 
in the Superior Court of Connecticut. Would the nerein defen- 
dants' counsel now desire to unequovocably state to this Court 
that defendants' (Amercoat-Areron) counsel nad a contrary intent 
con Novernter 11, 1974, when he signed the "Stipulation of Dis- 
missal” in the court telow? And, if so, wnat was that contrary 
intent*” 


The correlative reccrd in the <»s courts, supra, (POINT III, 


supra) evidences that the defendants ‘. erccat-Ameron) herein, 


ay 
have in fact wilfully breacned their promise to litigate the 
original action in the District Court below, supra, ty consoli- 
dating it with Civ. Action 14326, then pending in the Superior 
Court of Connecticut. The defendants having wilfully breached 
their promises, as constituted the "sine qua non" of the "Stipu- 
lation of Dismissal of November 11, 1974", can it seriously be 
argued that the defendants have not, in fact, breached the cor- 
related stipulaticns of September 9, 1974, and of November 1l, 
1974, and as ti.c.chy causing the attendent “failure of ccnsider- 
ation’ correlatively involved and on which these plaintiffs 
(Pfotzers) had relied? 

Surely, these plaintiffs (Pfotzers) are not adopting an 
unreasonable position wnen they respectfully urge this court 
remand, and mandate the reinstaterient of their action in the 
court below to its status quo as prior to November 11, 1974, 


The latter so as not to deny them in law or equity the now be- 


lated prosecuticn of their original action, and to which they 


are properly entitled Ly the otvious intendment crf Rule 1 of the 
Federal Rules c* Civil Procedure (PCINT I, supra). 
ord stows that the defendants. along with the third 
party defendants (tre Cit, of Norwalk) in Civ. Acticn 14326 in 
the Superior Court o- Connecticit, have done tieir utmost, not 
Only te prevent consolidatica of the several actions, as promised 
in the correlative sttpulations of September 9, 1974 and Novemter 
1, 1974, bat in atterpting to yer related litigation. 
y seven years of pricr ization therein, And 


to endeavor to escape concurre:t tndemnification liability 


"Statement of Facta” a) for 411 related costs, and 


"e5 
damages as incurred ty these plaintiffs from the very inception 
(October 1969) of defendants' (Amerccat-Ameron) primary action 
in the Superior Court of Connecticut, and of the subject deriva- 
tive action in the United States District Court below (December 
1973). 

Plaintiffs (Pfotzers) respectfully suggest to this Court 
that they have a timely right to te heard, “and to their day in 


court", and that altcit, belatedly, justice should now comrence 


to move forward .:. *his United States Court of Appeals for the 


Second Circuit. 
Plaintiffs further submit that the record is abundantly 
clear that defendants (Amercoat-Ameron) have not in any sense 


supplied a "gocd faith" compliance with the "Stipulation of Dis- 
missal of Noveitter 11, 1974" as was entered in the court below. 
On the contrary, defendants' antithesis "tad faith" has been 
fully exhibited by the defendants in the ccurt below, and in the 
coordinate Connecticut State Court. Can there be a really 
serious questic: -n that score in tne tind of this court? The 
apparent fin:l act (to date) in tne defendants' "bad faith liti- 
gation" was rp _iyed out in the period Decemter 3, 1975 to April 1, 
1976 (POINT VI, supra). The latter when Cespite the "Stipulation 
of September 9, 1974, and Novemter 11, 1974" respectively, the 
defendants (Amerccat-Ateron) herein and tne third party idefen- 

y cf Norwalk, following two hearings in the S:uperitor 

and in order te avoid certain judgments 

against themselves, cclluded ic withiraw their respective actions 
against one another, and against tre piaintiffs, and sver the 


plaintiffs! objections (as in violaticr °° applicable Connecticut 
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statutes) in their attempt to defraud the plaintiffs of their 


legal rights in the several actions (App. 130a - Document No. 47 


Exhibit *o, 3)? 


These plaintiffs do not believe that this court, when made 
fully aware of the fraudulent and “bad faith tactics” of the 
defendants (Amercoat-Ameron) in this total litigation, will fail 
to remand to the court below, and order the reinstatement of 
plaintiffs' original action for further proceedings in the dis- 


trict court below. 
CONCLUSION 


The historical record of the aborted lawsuit between the 
plaintiffs (Pfotzers) and the defendants (Amercoat-Ameron) is 
documented in the docket entries of the District Court (App. la 
to 5a). The case began with the filing of a complaint in Decem- 
ber of 1973 and was aborted ‘in November 1974 as a consequence of 
the parties' voluntary "STIPULATION OF DISMISSAL", which the 
plaintiffs hac accepted, only as consequence of defendants’ fraud 
in its inducement. Subsequently, there was a failure of defen- 
dants' involved consideration. As a consequence of the sforesaid 
correlative combination, these plaintiffs have not had their day 
in court as pertinent to the merits of their claims, and there- 
fore plaintiffs have not received the adjudication of their 
rights under our judicial system. Henee the diepute between the 
parties continues, 


Also as Exhibit "A"-annexed and incorporated. 
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WHEREFORE, in consideration of the totality cf tne fore- 
going facts set out, and the authorities cited in support of 
appellants' (plaintiffs') argument, it is respectfully submitted 
that plaintiffs' "MOTION TO SET ASIDE THE STIPULATION OF DIS- 
MISSAL OF NOVEMBER 11, 1974" as filed in the United States Dis- 
trict Court below on March 11, 1976 (App. 30a) ought to be 
granted, and the action remanded to said court for further pro- 
ceedings, and that plaintiffs (Pfotzers) be granted such other 
‘and further relic’ as in this court's judgment is warranted. 

Respectfully submitted, 
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EDMOND PFOTZER, ETC, ET ANO, 
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AMERCOAT CORPORATION and 
AMERON, INC., ETC. 
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(D.C, Civil Action No. B-947). 
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DISTRICT 
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Docket No. 76-7340 
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NO. 14326 SUPERIOR COURT 
AMERCOAT COWPORATION FAIRFIELD COUNTY 
VS, AT STAMFOAD 
| TRANSAME?T7' INSURANCE CO, ET ALS :; Decembe* % 1975 


THE HON, HAROLD H, NFAN 
a 


lt 


ANCES: 


PLAINTIFY; Slavitt & Connery 
by Py Hax iy M. Lessin, Esq. 


Maher & tither (On the cross-complai 5) 
by; Kevin Maher, Esq. 


WB DEVUNUANT; Gdity or Norwalk (On the third party 
complaint) 
irthuz Goldblatt, Esq. 
ssistant Corporation Counsel 


ccensatnsuecunrcaianaanioncatt tii ts acannarataen anna 


MR. GOLDBLATT: For the City of Norwalk, one 


of the named defendants in the third party complaint, 


there is the appearance of the corporation counsel, 
Arthur Goldblatt. 

The record might note that present in the 
courtroom, although not a party to this stipulation, 
is Mr. E. John Pfotzer, who is pro se. 

3 MR. MAHER: We'd also like the record to show 
that, although not present in the court house, 

an appearance had been filed by Attorney Ferederick 
Dahlmeyer, for the named defendant Transamerica In- 
surance Company. 

THE COURT: Gentlemen, I understand that you 
have entered into a stipulation, 

MR. GOLDBLATT: That is correct, your Honor. 
There is a stipulation that has been agreed to by 
counsel for Amercoat Corporation and for the City 
of Norwalk. How would you denominate your role? 

MR. MAHER: The stipulation will be for Amercoat 
Corporation as plaintiff, and as defendant on che 
cross-complaint. 

THE COURT: And you represent them on the cross- 
complaint? 

MR, MAHER: As defendant on the cross-complaint 
filed by the City of Norwalk. 

MR. GOLDBLATT: The following stipulation has 


been entered into between counsel just now mentioned, 


as follows: . 


It is stipulated that Amercoat Corporation, 


also known as Ameron Corporation, hereby withdraws 
its action ageicst Tranoamerica Insurance Company 
and Edmund Pfotzer for the value or price of certain 
pipe delivered to the defendants Pfotzer, and waives 
any such claim against the City of Norwalk. 

The City of Norwalk withdraws its cross-complaing, 
having been filed in its answer, special defense 
and cross-complaint filed March 30, 1970, against 
the said Amercoat Corporation in connection with said 
pipe and all other claims against Amercoat Corpora- 
tion it has or may have in connection with the sub- 
ject matter of this suic. 

And that stipulation has been agreed to, as 
i understand it, by Attorney Lessin, 

MR. LESSIN: That's correct, 

MR. GOLDBLATT: I believe it has been, for the 
record, accepted by Mr. Maher, representing Amercoat 
Corporation as the defendant in the crosa-complaint. 

MR. MAHER: That's correct. 

THE COURT: ALL right. And you'll file the 
withdrawal slips, gentlemen. 

_ MR. LESSIN: Yos, your Honor. 
MR. PFOTZER: I would like to have this, in 


conjunction what's just transpired, for my 20 "iticn. 

THE COURT: Yes. Your posdtion ic «+. you 
would oppose this if you could.” ’ 

MR. PFOTZER: Yes. 

THE COURT: However, you have no standing here. 

MR. PFOTZER: Correct. 

TH COURT; You may take an exception. 

MR. PFOTZER: The defendants E. and E. J. 
Pfotzer enter their objection and/or exception to 
the proposed dismissal of Amercoat’s action against 
E. and &. John Pfotzer. 

THE COURT: I want to correct you. It isa not 
a dismissal. It is a withdrawal. 

MR, PFOTZER; Withdrawal of Amercoat's action 
against E. and E. J.,; Pfotzer, The foregoing, as 


i 
a corsequ2nce of the oparation cf the law of the 


case, defendants assert that there is oe Wn and 
Y 


. apes 
ccunterclaim present in the prior action, has een 


withdrawn, that has not, to date, been duly litigated 
ia the presence of which precludes Amercoat from 
withdrawing its action against defendants Pfotzer 
and Transamerica Lnwurance Company. 
TUE COURT: All right. Your objection is noted. 
You may have an exception. 


* * 


CREZI ZL EAT ION 
STATE OF CONNECTICUT: 


SS: Stamford, Connecticut 
COUNTY OF FAIRFIELD : =e 


NO. 14326 
AMERCOAT CORPORATION 
VS. 


TRANSAMERICA INSURANCE CO, ET ALS 


I hereby certify that the foregoing is a true 
and correct transcript of my stenographic notes of this 
stipulation in the above~antitled proceedings, heard before 
the Hon. Harold H. Dean, Superior Court, at Stamford Court 
House, on 3 December 1975. 

So certified this dats; 5 December 1975. 


Court Reporter 
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JOHN J. P. RYAN, D.C. A. 
SUPERIOR COURT 


COURT OF COMMON PLEAS 
STAMFORD, CONNECTICUT 069085 


Ee. Je Protzer 
P. 0. Box 987 
Wilmington, Delazare i 


IN THE UNITED STATES DISTRICT COURT 
FOR THE SECOND DISTRICT 


EDMOND PFOTZER, ETC, ET ANO, 


Plaintiffs-Appellants, : Oct. 20,.1976 
vs. : Docket No. 76-7340 


i 


} 


AMERCOAT CORPORATION and 
AMERON, INC., ETC, 


t 


Defendants-Appellee, "AFFIDAVIT COVERING 
: PROOF OF SERVICE, 
(D.C, Civil Action No. B-947). 
STATE OF DELAWARE 
COUNTY OF NEW CASTLE 88. 
| 

E. John Pfotzer being duly sworn deposes and says that he 
‘is one of the appellants appearing pro se in the above captioned 
action, that he is fully familiar with all the facts related 
herein, and that he makes this affidavit in connection with the 
following proof of service: 


I certify that on October 20, 1976, I forwarded two copies 


of appellants' "Brief" and one copy of appellants' "Appendix" via 


United States mail postage prepaid (certified mail-receipt 


requested) to: 


i Kevin J. Maher, Esq. 
i Maher & Maher, Esqs. 
i 955 Main Street, 


i Bridgeport, Connectxé 
Subseribed and sworn to before af 
me-this 20th day of October, 1976 SS, 


8 . 
3 e |; 
sony 


ETE SET SSN BOT IIR T AIOE LIE EL OLEE I TTS ELE L LEETE II S TOT RETL a AE 


VE0MOND’° PPOTZER, by E. Jobn Pfotzer, his 
attorney-inefact, and E. JOHN PFOTZER, 
Co-Partners Trading as E. and E. J. 
Piotzer, ; CIVIL APPEAL 

See be SCHEDULING ORDER 
Plaintiffs-aAppilant 


’. Docket No. 76=7340 


PA 


ASEERCOAT CORPORATION and AMERON, INC. oy 
ie VU 


Defendants-Appeilees 


JUL 26 1976 
4 tanin pyysa, 08 = 
SEconp circ 


Noting that E. John Pfotzer 
appellant Pro-Se, has filed a Notice of Appeal, a Civil Appeal Pre-Argument 
Statement and Transcript Information, and being advised as to the progress of 
the appeal, 


IT IS HEREBY ORDERED that the record on appeal be filed on or before 
August 9, 1976. 


IT IS FURTHER ORDERED that the brief of the appellee be filed 30 days 
,after the filing of the appellant's brief. 
' 


; : 
LT TLL Sees Sees pnann=avenetin~srentrsenenenennteihieem tnsamenretener nt emma 
i ; 

IT IS FURTHER ORDERED that ten (10) copies of each brief shall be filed 
with t} y . 


ee 
he Clerk, but that the court may require as many as fifteen (15) 
additional — before final disposition of the action. 


Daten! 


a. iS FURTHER ORDERED that the argument of the appeal be ready to be 
neard during the week of November 8, 1976. 


1s FURTHER ORDERED that in the event of default by appellant in 

2 record on appeal or the appeliant's brief and the appendix by the 

ciate or upon default of the appellant regarding any other provision 
the appeal may be dismissed forthwith 


ae OLS FURTHER ORDERED that it 


the appellee fails to file a brief within 
the time directed by this order, such appellee shall be subjected to such 


Sanctions as the court may deem appropriate. 


A. DANIEL FUSARO 
Clerk 


Jct ee 


By Vincent A. Carlin 
Chief Deputy Clerk 
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